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In the United States Circuit Courts in and for the District of

Idaho, Northern Division.

THE TYLER MINING COMPANY (a

corporation),

Oomplainant,

vs.

CHARLES SWEENEY, FRANK R.

MOORE, KENNEDY J. HANLEY,
,

Decree on Ap-

J. QUACKENBUSH, THE LAST ) peal from Mas-
tcr's RGDort

CHANCE MINING COMPANY (a
"

corporation), THE IDAHO MINING

COMPANY (a corporation), and THE
REPUBLICAN MINING COMPANY

(a corporation),

Defendants.

Decree.

On the nineteenth day of October, 1897, came on to be

heard the exceptions of complainant and defendants to

the report of the special master filed herein, on the fifth

day of October, 1897, and the same were argued by coun-

sel for complainant and defendants respectively.

Whereupon, upon consideration thereof, because it is

the opinion of the Court that such is the law, it is

Ordered, adjudged, and decreed by the Court that as

to the defendants Charles Sweeney, Frank R. Moore,
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Kennedy J. Hanley, and J. Quackenbusb, the suit is dis-

missed.

That the exceptions of the complainant be, and they

are hereby overruled as to the first, second, third, fourth,

fifth, isixth, seventh, eighth, ninth, and tenth findings of

fact, and as to the second and third conclusions of law

found by the master.

And it is further ordered, adjudjjed, and decreed by the

Cour-t that as to the eleventh findings of fact, wherein it

is found that the defendant, The Last Chance Mining

Company, has suffered damage, by reason of the improper

issuance and continuance of the said restraining order,

in the sum of $14,298, it is adjudged and decreed that

said sum be modified, and that the amount of said damage

be adjudged and decreed to be the sum of |9,418, with

interest thereon at seven per cent per annum from Octo-

ber 5, 1897, such interest to cease from the date w^hen

the complainant or sureties upon the bond shall make a

legal tender of said amount, with interest due thereon,

or shall deposit the same with the clerk of this Court.

And that the twelfth finding of fact be modified to con-

form to the judgment herein on the eleventh finding of

fact.

And that the amount found to be due by the fourth

conclusion of law found by the master be reduced to the

sum of $9,418, with interest thereon at seven per cent

per annum from October 5, 1897, and that the fifth conclu-

sion of law found by the master be modified to conform

thereto.

And that judgment be entered herein upon the report

of the said master, so modified as aforesaid, in favor of
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The Last Chance Mining Company, and against the said

Tyler Mining Company, and the said H. B. Eastman, Al-

fred Eoff, James A. Pinney, and George Ainslie, the sure-

ties on the bond aforesaid, and against each of them, in

the sum of |9,418, with interest thereon at seven per cent

per annum, from the fifth day of October, 1897. And

that said interest shall cease from the date when the said

Tyler Mining Company, or the said sureties on the bond,

or any of them, shall make a legal tender of said sum of

|9,418, with interest thereon at seven per cent per annum

from the fifth day of October, 1897, to the said Last

Chance Mining Company.

Dated Boise, Idaho, December 27, 1897.

JAS. H. BEATTY,

Judge.

Clerk's costs, flO.lO.

[Endorsed] : No. 4. In the United States Circuit

Court, Ninth Judicial Circuit, in and for the District of

Idaho, Northern Division. The Tyler Mining Company,

complainant, vs. The Last Chance Mining Company et al.,

defendants. Decree on appeal from master's report.

Filed Dec. 27, 1897. A. L. Richardson, clerk. W. B.

Heyburn, counsel for defendants, Spokane, Washington.
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Mandate.

UNITED STATES OF AMERICA.—ss.

The President of the United States of America, to the

Honorable the Judges of the Circuit Court of

[Seal] the United States, for the District of Idaho,

Northern Division, Greeting:

Whereas, lately in the Circuit Court of the United

States for the District of Idaho, Northern Division, be-

fore you, or some of you, in a cause between The Tyler

Mining Company, a corporation, complainant, and

Charles Sweeney, Frank R. Moore, Kennedy J. Hanley,

J. Quackenbush, The Last Chance Mining Company, a

corporation. The Idaho Mining Company, a corporation,

and the Republican Mining Company, a corporation, de-

fendants, a decree was duly filed and entered in said

cause, in said Circuit Court, which said decree is of rec-

ord in the office of the clerk of said Circuit Court, to

which record reference is hereby made, and the same is

hereby expressly made a part hereof; and, as by the

inspection of the transcript of the record of the said

Circuit Court, which was brought in to the United States

Circuit Court of Appeals for the Ninth Circuit, by vir-

tue of an appeal agreeably to the act of Congress, in such

cases made and provided, fully and at large appears;

And, whereas, in a term of October, in the year of our

Lord one thousand eight hundred and ninety-eight, the

said cause came on to be heard before the said Circuit

Court of Appeals, on the said transcript of record, and

was argued by counsel:
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On consideration whereof, it is now here ordered, ad-

judged, and decreed by this Court, that this cause be, and

the same is hereby, remanded to said Circuit Court, with

directions to said Court to modify the judgment in ac-

cordance with the views expressed in the opinion of this

Conrt. (Oct. 3, 1898.)

You, therefore, are hereby commanded that such fur-

ther proceedings be had in said cause, in accordance with

the opinion and decree of this Court, and as. according to

right and justice, iind the laws of the United States,

ought to be had, the said decree of said Circuit Court not-

withstanding.

Witness, the Honorable MELVILLE W. FULLER,

Chief Justice of the United States, the twenty-fifth day

of November, in the year of our Lord one thousand eight

hundred and ninety-eight.

Costs of clerk paid.

F. D. MONCKTON,

Clerk of the United States Circuit Court of Appeals for

the Ninth Circuit.

[Endorsed] : No. 4. No. 429. United States Circuit

Court of Appeals for the Ninth Circuit. October term,

1898. The Tyler Mining Company et al., vs. The Last

Chance Mining Company, a corporation. Mandate.

Filed Dec. 2. 1898. A. L. Richardson, clerk.
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THE TYLER MINING COMPANY,

i VS.

THE LAST CHANCE MINING COM-

PANY.

Judgment.

To John R. McBride and W. B. Heyburn:

In the above cause the only objection to entry of judg-

ment, pursuant to the decision of the Circuit Court of

Apeals, is by the Tyler Mining Company to the item of

|3,416, allowed by the lower Court for the expenses of

guarding and preserving the Last Ctiance property dur-

ing the period from March 6, 1893, to June 28, 1895, while

the injunction was pending. The former judgment was

against the Tyler Compan^^, and the sureties on the in-

junction bond for |9,418, with interest thereon at seven

per cent from October 5, 1897. On appeal this was so

modified that the bondsmen were held for the two items

of .$547.50 and $600, the appellate Court saying concern-

ing them: "We see no error in the ruling of the Court in

respect to these items, but they are the only items of

damage for which the appellant bondsmen are liable, as

all of the others were sustained by the Last Chance Com-

pany under orders of the Court for which these bondsmen

in no manner obligated themselves"; and in reference to

the item of |3,754,50 for pumping it further says: "In

this we see no error nor error in any other ruling of the

Court in respect to the costs and damages allowed against

the appellant company."
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The Tyler CompanY, in now objecting to the item of

§8,416, alleges that it is damages and not costs, and that

as. during the period when this item was contracted,

there was no bond, it cannot be allowed. It seems to be

the law governing United States Courts that costs may

be taxed against the party improperly procuring an in-

junction, but that damages cannot be unless there is an

injunction bond. (Meyers vs. Block, 120 U. S. 211; Rus-

sell vs. Farley, 105 U. S. 437.) The appellate Court hav-

ing held that there was no injunction bond during the pe-

riod when this item of expense was incurred, if this Court

is not now bound by prior judgments it should hold that

this item cannot be allowed, provided it is to be consid-

ered as damages, which are usually allowances for in-

juries done the property in litigation, while costs are

those expenses which are incidental to and grow out of

the litigation. A'S'hether it should be considered damages

or costs is not a question for decision, for this item was

allowed by the lower Court, and, while it does not appear

whether it was discussed on the appeal, it does seem very

clear, from the language above quoted, that the appel-

late Court has in effect affirmed it, and it has become a

judgment of that Court, which I do not think this Court

can change.

I can see no relief for the Tyler Company from the al-

leged error, but by motion to the appellate Court for a

rehearing, or by an appeal fi'om the judgment which is

now ordered; that the defendant. The Last Chance Alin-

ing Company, have judgment against the complainant.

The Tyler Mining Company, for ^9418, with interest

thereon at seven per cent, from October 5, 1897, and
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against the bondsmen, Ea^'ijtman, Eoff, Pinney, and Ains-

lie, for 11,147.50 of the above sum, with interest thereoB

at seven per cent, from October 5, 1897, and as upon the

appeal the Tyler Mining Company procured a modifica-

tion of the judgment of the lower Court, it is ordered that

each party i>ay its own costs incurred on such appeal, and

that a stay of execution for fifteen days from this date is

allowed.

Dated Boise, Idaho, January 27, 1899.

BEATTY,

Judge,

[Die]

[Endorsed] : No. 4. United States Circuit Court, Dis-

trict of Idaho. The Tyler Mining Company vs. The Last

Chance Mining Company. Judgment.

Filed Jan. 27, 1899. A. L. Kichardson, clerk.



The Last Chance Mining Company.

In the United States Circuit Court, in and for the District of

Idaho.

IN EQUITY.

THE TYLER MINING COMPANY (a

corporation),

Complainant,

vs.

CHARLES SWEENEY, FRANK R.

MOORE, KENNEDY J. HANLEY,
J. QUACKENBUSH, ALEXANDER
ROSS, JOHN PRESSLY, FRANK
HYATT, THE LAST CHANCE MIN-

ING COMPANY (a corporation), THE
IDAHO MINING COMPANY (a cor-

poration), THE IDAHO MINING
COMPANY (a corporation), THE RE-

PUBLICAN MINING COMPANY (a

corporation),

Defendants.

Petition for Appeal, Allowance and Assignment of Errors.

To tlie Honorable, the Judges of the United States Circuit

Court aforesaid:

The above-named complainant. The Tyler Mining Com-

pany, deeming itself aggrieved by the decision and de-

cree made and entered in this suit on the twenty-seventh

day of January, 1899, doth attach hereto and make part

hereof its assignment of errors thereto, and prays for the
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allowance of an appeal from said decree to the Unite«i

States Circuit Court of Appeals in and for the Ninth Ju-

dicial District of the United States, and that a transcript

of the record and proceedings herein, upon which said

decree was rendered, may be sent, duly authenticated by

the clerk of this Court, to the said Court of Appeals.

Assignment of Errors.

Your petitioner, The Tyler Mining Company, herein,

now and here assigns to the decree made and entered on

the twenty-seventh day of January, 1899, the following

errors, towit:

First.—Said decree is erroneous in that it includes in

the amount which the complainant is required to pay the

defendant. Last Chance Mining Company, the item of

|3,416, damages resulting to the said defendant by means

of the injunction order entered in this suit on the sixth

day of March, 1893, whereas said complainant was and

is under no duty or obligation, either by law or under its

bond, executed for the original restraining order, for any

such damages, or any damages under said order, or un-

der the decision of the Circuit Court of Appeals.

Second.—This item of $3,416 damages was assessed by

the Circuit Court in its decree made December 27, 1897,

and the complainant held liable therefor for the^reason

that said Circuit Court held that the bond executed by

the complainant upon the issuance of the original re-

straining order was in force during the period when these

damages are found to have occurred; whereas it w^as held

and decided by the Circuit Court of Appeals that said

bond expired when the ordei' of October 10, 1891, was
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made in the Circuit Court; wherefore, there being no lia-

bility under the bond, no damages could be rightfully

found beyond the taxable costs, which are all covered by

the items exclusive of this of which the complainant»com-

plains as error.

Third.—The decree is erroneous in that it misinterprets

the decision of the Circuit Court of Appeals made October

3, 1898, to direct a decree for the entire sum of $9,418.50,

which had been decreed against the complainant in the

decree appealed from; whereas, under the direction of the

mandate issued to the said Circuit Court, the sum of

$3,416 should have been excluded, the said sum being for

damages claimed by reason of the injunction order of

March 6, 1893, for which the law allows nothing in the

absence of a contract therefor.

Whereupon complainant prays that so much of said

judgment and decree of January 27, 1899, as is in excess

of IG002.50, towit, the sum of |3,416, be set aside and an-

nulled, and for relief in accordance with law and right.

JNO. R. McBRIDE,

Solicitor for Complainant.

Now, on this twentieth day of February, 1899, having

considered the foregoing petition and assignment of er-

rors, the same is allowed and bond on appeal to stay exe-

cution fixed at .

WILLIAM B. GILBERT,

Judge.

[Endorsed]: No. 4. In the United States Circuit

Court, District of Idaho. Petition for appeal and as-
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signment of errors. Tyler, Mining Company, complain-

ant, vs. Charles Sweeney et al., defendants.

Filed Feb. 23, 1899. A. L. Richardson, clerk. John R.

McBride, solicitor for complainant.

Ill tJie Circuit Court of the United States, for the District of

Idaho, Northern Division.

THE TYLER MINING COMPANY,
Complainant,

vs.

CHARLES SWEENEY, FRANK R.

MOORE, KENNEDY J. HANLEY,
J. QUACKENBUSH, THE LAST
CHANCE MINING COMPANY (a

corporation), and THE REPUBLI-
CAN MINING COMPANY (a corpora-

tion),

Defendants.

Order Allowing Appeal.

The above-named complainant. The Tyler Mining Com-

pany, conceiving itself aggrieved by the judgment and de-

cree entered in the above-entitled cause on the twenty-

seventh day of January, 1899, in the above-entitled pro-

ceedings, do hereby appeal from said order to th Court

of Appeals of the United States for the Ninth Judicial

Circuit, and they pray that their appeal may be allowed,

and that a transcript of the records and proceedings upon

which said order was made, duly authenticated, may be

sent to the said Circuit Court of Appeals.

JNO. R. McBRIDE,
Solicitor for said appellants.
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And now, towit, on this sixteenth clay of February,

1899, it is ordered that the said appeal be allowed as

prayed for, and the bond on appeal is fixed at $4,500.

WILLIAM B. GILBERT,

Circuit Judge.

[Endorsed] : No. 4. In the Circuit Court of the

United States for the District of Idaho. Tyler Mining

Company vs. Last Chance Mining Company et al., defend-

ants. Allowance of appeal.

Filed Feb. 23, 1899. A. L. Richardson, clerk.

In the Circuit Court of the United States, for the District of

Idaho, Northern Division.

THE TYLER MINING COMPANY, :

Complainant,

vs.

CHARLES SWEENEY, FRANK R.

MOORE, KENNEDY J. HANLEY,
J. QUACKENBUSH, THE LAST
CHANCE MINING COMPANY (a

corporation), and THE REPUBLI-
CAN MINING COMPANY (a corpora-

tion),

Defendants.

Bond on Appeal.

Know all men by these presents, that we, The Tyler

Mining Company of Portland, Oregon, as principal, and

the Fidelity & Deposit Company of Maryland, as surety,

are held and firmly bound unto the Last Chance Mining



14 The Tyler Mining Company vs.

Company, oue of the defendjints, in the sum of four thou-

sand five liundred dollars, to be paid to the said Last

Chance Mining Company, for the payment of which, well

and truly to be made, we bind ourselves, and each of us,

and each of our heirs, executors, administrators, and suc-

cessors, jointly and severally by these presents.

Sealed with our seals and dated this fifteenth day of

February, in the year of our Lord, one thousand eia^ht

hundred and ninety-nine.

Whereas, the above-named complainant, The Tyler

Mining Company, has prosecuted an appeal in the above-

entitled suit and cause to the Circuit Court of Appeals of

the United States, in and for the Ninth Judicial Circuit,

to reverse the decree rendered in the above-entitled suit

by the Judge of the Circuit Court of the United States

for the District of Idaho, rendered and entered on Janu-

ary 27, 1899.

Now, therefore, the condition of this obligation is such,

that if the above-named, The Tyler Mining Company,

shall prosecute said appeal to effect and answer all dam-

ages and costs, if it fail to make said appeal good, then

this obligation shall be void; otherwise the same shall be

and remain in full force and virtue.

THE TYLER MINING COMPANY,
By D. W. Wakefield, President.

[Seal]

THE TYLER MINING COMPANY,
By J. C. IMoreland, Secretary.

FIDELITY & DEPOSIT COMPANY OF MARYLAND,
By R. L. Sabin,

A member of tlie local board of directors.
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Attest:
:

W. R. MACKENZIE,

State agent. [Stamp]

Approved February 20, 1899.

WILLIAM R. GILBERT,

Circuit Judge.

[Endorsed] : No. 4. In the Circuit Court of the United

States, for the District of Idaho. Tyler Mining Company

vs. Last Chance Mining Company et al., defendants.

Bond on appeal.

Filed Feb. 23, 1899. A. L. Richardson, clerk.

In the Circuit Court of the United States, for the District of

Idaho, Northern Division.

THE TYLER MINING COMPANY, \

Appellant, 1

vs. I

LAST CHANCE MINING COMPANY
et al.,

Respondent.

Praecipe for Transcript.

The clerk of the Circuit Coui-t will make return to the

citation on appeal in this cause and send the following

papers:

1. The decree of the Circuit Court of date December 27,

1897 (found on pages 384-85-86 of case in Circuit Court of

Appeals, No. 429). (I send the volume herewith.)
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2. The mandate from tliQ Circuit Court of Appeals ou

the return to the Circuit Court.

3. The final decree of the Circuit Court, entered on

January 27, 1899, with any order directing it, or any opin-

ion filed with it,
m

4. Petition for appeal and assignment of errors, and

the allowance of the appeal by the Circuit Judge.

5. The bond and citation to the appellee, with acknowl-

edgment of service by appellee's solicitor (inclosed here-

with). I

This will constitute all the record the appellant will

require, when properly authenticated. Please prepare

the same and send to the clerk of the Circuit Court of Ap-

peals, sio that it may be filed by March 20, 1899.

Spokane, March 4, 1899.

JNO. E. :McBRIDE,

Appellant's solicitor.

[Endorsed] : No. 4. Filed March 8, 1899. A. L. Rich-

ardson, clerk. '
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In the Circuit Covrt of the United States, District of Idaho,

Northern Division.
m

UNITED STATES OP AMERICA.—ss.

THE TYLER MINING COMPANY,
Complainant,

vs.

CHARLES SWEENY, FRANK R.

MOORE, KENNEDY J. HANLEY,
J. QUACKENBUSH, THE LAST
CHANCE TUNING COMPANY (a

corporation), and THE REPUBLI-
CAN MINING COMPANY (a corpora-

tion),

Defendants.

Citation on Appeal.

To the Last Chance Mining Company, a corporation,

Greeting

:

You are hereby cited and admonished to be and appear

at a term of said Circuit Court of Appeals for the Ninth

Judicial Circuit, to be holden in the city of San Francisco,

on the twenty-second day of March, 1899, pursuant to an

appeal filed in the clerk's office of said Court, wherein the

above-named complainant is appellant, and you, the said

Last Chance Mining Company, are respondent, to show

cause, if any there be, why the said decree and judgment

rendered and entered in the above-entitled Court and

cause on the twenty-seventh day of January, 1899, should
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not be reversed and set aside, and speedy justice should

not be done to the parties on that behalf.

Witness, the Honorable MELVILLE W. FULLER,

this twentieth day of February, 1899.

WILLIAM B. GILBERT,

Circuit Judge.

Service of the within citation by copy admitted, this

March 4, 1899.

Spokane, Washington.

HEYBURN, PRICE, HEYBURN & DOHERTY,

Per W. B. Heyburn,

Solicitors for Appellees.

[Endorsed] : No. 4. In the Circuit Court of the United

States, for the District of Idaho. Tyler Mining Company

vs. Last Chance Mining Company et al, defendants. Cita-

tion on appeal.

Filed March 8, 1899. A. L. Richardson, clerk. Jno. R.

McBride, solicitor for appellant.

Return to Citation.

And, thereupon, it is ordered by the Court that the fore-

going transcript of the record and proceedings in the

cause aforesaid, together with all things thereunto relat-

ing, be transmitted to the said United States Circuit

Court of Appeals for the Ninth Circuit, and the same is

transmitted accordingly.

Attest

:

A. L. RICHARDSON,

Clerk.

[Seal]
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In tJic Circuit Court of the United States, for the District of

Idaho, Northern Division.

TYLETi MINING COMPANY (a corpo-

ration),

Complainant,

vs.

CHARLES SWEENEY et al.,

Defendants.

Clerk's Certificate to Transcript.

I, A. L. Kichardson, clerk of the Circuit Court of the

United States, for the District of Idaho, do hereby certify

the foregoing transcript of pages from one to sixteen,

inclusive, to be a full, true, and correct copy of the de-

cree of Dec. 27, 1897, mandate from United States Circuit

Court of Appeals, decree of the Circuit Court entered Jan.

27, 1899, petition for appeal, assignment of errors, allow-

ance of appeal, bond on appeal, the original citation and

return, in the above-entitled cause, and that the same

constitute the transcript of the record herein, upon ap-

peal to the United States Circuit Court of Appeals for the

Ninth Circuit. I further certify that the costs on appeal,

amounting to the sum of |13.90, has been paid by the

said appellant.

In testimony whereof, I have hereunto set my hand
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and affixed the seal of said Circuit Court this ninth day of

March, 1899.

A. L. RICHARDSON,

Clerk.

[Seal]

[Endorsed]: No. 530. In the United States Circuit

Court of Appeals for the Ninth Circuit. The Tyler Min-

ing Company, appellant, vs. The Last Chance Mining Com-

pany, a corporation, appellee. Appeal from the Circuit

Court of the United States, for the District of Idaho,

Northern Division. Transcript of record.

Filed March 30, 1899.

F. D. MONCKTON,
Clerk.

By Meredith Sawyer,

Deputy clerk.


